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Proposal

1 I seek policy agreement to a New Zealand Sign Language bill (the Bill). The purpose of the Bill is to provide recognition of Deaf
 people’s language as a unique New Zealand language and to give it equal status to that of spoken languages. This paper also proposes complementary work on provisions for interpreters in legal proceedings, and on access issues related to language in the areas of education, health, employment and public broadcasting.

Executive Summary

2 Cabinet has agreed to the inclusion of a New Zealand Sign Language (NZSL) bill in the legislative programme for 2003 (CAB Min (03) 5/3A refers), giving effect to the Labour Party Manifesto which states that Labour will ‘recognise New Zealand Sign Language as an official language’. The Bill was allocated a priority 4, to proceed to Select Committee by December 2003. I now seek policy agreement for the details of the Bill.

3 The legal status of the right to language has caused problems with the recognition of NZSL, the first or preferred language of Deaf New Zealanders. Language is not a separate prohibited ground of discrimination under our human rights law but is usually dealt with as an aspect of race or ethnicity. This does not afford Deaf New Zealanders the same right to their language as other New Zealanders. The language of Deaf New Zealanders needs specific legal status as a unique New Zealand language, by way of the NZSL Bill.

4 Approval is sought for a bill that will give official recognition to NZSL, with the further objectives of promotion and maintenance of NZSL. The Bill will make it clear that neither of New Zealand’s two existing official languages, nor the rights of any other linguistic minority in New Zealand, is affected.

5 No specific rights or obligations will be conferred or imposed by the Bill, apart from the use of interpreters in legal proceedings. Statutory principles will guide government agencies when reporting under the New Zealand Disability Strategy (the Disability Strategy) on progress to implement the Bill. I propose setting up two working groups to give effect to provisions for interpreters in legal proceedings, and to prepare for the implementation of the Bill in the areas of education, health, employment and public broadcasting.

Background

6 Cabinet has agreed to the inclusion of a NZSL bill in the legislative programme for 2003 (CAB Min (03) 5/3A refers). The Bill was allocated a priority 4, to proceed to Select Committee by December 2003. I now seek policy agreement for the details of the Bill.

7 There are at least 210,000 deaf or hearing impaired New Zealanders. Census data shows approximately 28,000 New Zealanders use NZSL (including both Deaf and hearing people).

8 NZSL is a real language. It is a wholly visual language with its own grammatical structure, different from that of English or Maori. NZSL is not an improvised sequence of gestures or mime and, like all other human languages, it is able to communicate a full range of ideas and to serve a wide range of functions. NZSL is different from Braille, which is the English language in code. 

9 Being a wholly visual language NZSL is the most accessible language for Deaf people. NZSL is essential for effective daily communication and interaction by many Deaf people. Deaf culture, like all cultures, incorporates a rich body of distinct Deaf customs, mannerisms, art, humour and history, as well as its language.

10 Historically, NZSL was actively prohibited, a likely result of long standing misconceptions that sign languages are not real languages and are inferior to spoken languages, and that deaf people did better if they used an oral method of communication, requiring deaf people to speak and lip read (and not use NZSL). Deaf people, in general, have low literacy levels in written and spoken English. Today, linguistic research confirms that sign languages are real languages and that lip reading (a very difficult method of communication) is about 75% guess work
. Through NZSL Deaf people can better access other languages, including English and Te Reo, resulting in improved literacy.

11 Sign languages are not universal, which means that NZSL is unique to New Zealand and is not used anywhere else in the world. NZSL is also unique in that it includes signs which express concepts from Maori culture, and Deaf Maori usually identify as belonging to the NZSL community. Deaf Maori describe NZSL as a linguistic tool for accessing their Maori language and culture.

12 Consultation with Deaf New Zealanders revealed serious difficulties with both the status of NZSL and access to government services under the current law. In relation to the status of NZSL, acknowledgement of NZSL as a real language equal to that of spoken languages is very poor, and this results in injustices. For example, Deaf people reported being denied the use of interpreters in court proceedings and facing disorderly conduct charges where their use of NZSL was misinterpreted as aggressive behaviour. In medical settings, risks of misdiagnosis and lack of informed consent are very high without the use of qualified NZSL interpreters.

What would official recognition of NZSL mean?

13 There are two official languages in New Zealand: English and Maori. The status of these languages would not be affected by the proposed Bill.

14 There is a wide range of other languages spoken in New Zealand and the proposals here are not intended to diminish the status of these. These languages generally share a common feature, namely, they are officially recognised in their home countries or countries of origin. Official recognition of NZSL would provide an equality of language status with those other languages through recognition in its home country.

15 Declaring a language to be “official” can be for purely symbolic and ceremonial reasons, to confer or recognise the rights of particular language users, or both. Official status is usually reserved for national languages. Rights and obligations do not flow automatically from official recognition, but can be specified. There is no clearly defined or single approach to official recognition of languages in general, including sign languages, either in New Zealand or overseas. In general, official recognition of sign languages has been a means for securing the status of these languages as real languages equal in status to spoken languages.

16 The European Parliament has passed a resolution calling for legislation to recognise sign languages and some member States have done so, including Sweden, Denmark, Finland, Norway, Switzerland, Ireland, Portugal and Greece. Legislative models in these countries (as well as in some states and provinces in Canada and the United States of America) range from simple statements in constitutional laws, to detailed provisions relating to health, education, justice, work, social services, and community participation.

17 In contrast, the British Government has promoted British Sign Language through a policy statement without legislation to give the language legal status, and with a funding allocation of one million pounds to support the initiative. In Australia there is no law or policy giving official recognition to Australian Sign Language (AUSLAN). However, their recent Community and Disability Services Ministers’ conference considered a range of issues aimed at improving the provision of AUSLAN interpreting services. Proposals are very much in the developmental stages.

18 In broad terms, official legislative recognition of sign languages is a way to ensure that sign languages have legal status in their home countries and equal status to that of spoken languages. 

Rationale for legislative recognition

19 A policy statement on official recognition of NZSL would not resolve difficulties with the legal status of NZSL. Because NZSL is the national language of Deaf New Zealanders, and is unique to New Zealand, I am proposing a NZSL bill as the means to secure the status of NZSL. 

20 The Labour Party Manifesto states that Labour will “recognise New Zealand Sign Language as an official language”. The Deaf community, including the Deaf Association of New Zealand, has sought official recognition of NZSL for 20 years. This official recognition could be conferred by a policy statement or by legislation. The Disabled Persons Assembly supports legislative recognition. 

21 In New Zealand, the legal status of NZSL is unclear and the overall legislative scheme for recognition of NZSL is fragmented, lacking a coherent and simple focus. Section 20 of the Bill of Rights Act provides that a person who belongs to a linguistic minority cannot be denied the right, in community with others, to use the language of that minority. The meaning of this is unclear because, for example, there is debate about whether this imposes a positive duty on the State or only requires a State not to undermine the rights of minorities.

22 There is no right to be free from discrimination on the ground of “language”, although language is most often protected as an aspect of race or ethnicity. In relation to NZSL, complaints by Deaf people have sometimes been treated as an aspect of discrimination on the ground of disability, but such complaints are dealt with on a case by case basis and little certainty is available to NZSL users and the Deaf community.

23 The lack of human rights protection for languages in New Zealand has been commented on by the United Nations’ Human Rights Committee. In its concluding observations on New Zealand’s fourth periodic report on the International Covenant on Civil and Political Rights in 2002, the Committee expressed regret that New Zealand does not consider it necessary to protect all of the prohibited grounds of discrimination stated in the Covenant, in particular language.  A NZSL bill will go some way to reducing the risk of future adverse comment.

Detailed proposals for the Bill

24 The Bill should have the following objectives: official recognition, promotion, and maintenance of NZSL.

25 The Bill should clearly state that it does not affect either of the two existing official languages (English and Maori), nor the rights of any other linguistic minority in New Zealand. The Bill should bind the Crown. The Bill should not impose obligations on the private sector.

26 Similar to the provisions of the Maori Language Act 1987, a person (including a presiding officer, a party, witness, counsel or any other person given leave to do so by the presiding officer) should have the right to “speak” NZSL in legal proceedings where that person’s first or preferred language is NZSL. Where necessary, rules of court or procedure will determine the use of NZSL, including requiring reasonable notice to be given of the intention to use NZSL and, generally, the procedure to be followed in such cases. 

Interpreter services

27 A regime for recognition of competency standards for NZSL interpreters in legal proceedings is needed. However, an extensive certification system is not needed as there are existing competency standards that do not need to be incorporated in regulations. The Bill should provide that interpreters be competent. Further work is needed to assess mechanisms for implementing standards, to prepare any administrative matters, such as forms for legal proceedings, and to ensure that funding is appropriately targeted.

28 Both government and non-government organisations support a collaborative approach to implementing interpreter standards and addressing funding issues. A working group should, therefore, be established to consider:

1) options for implementing interpreter standards by the time the Bill is passed, including regulations if necessary for ancillary matters (such as forms); and

2) the current funding mechanisms for NZSL interpreters, including an assessment of whether these can be more efficient and effective.

29 This working group should be chaired by the Office for Disability Issues and include officials from the Ministry of Justice, Deaf experts, and NZSL interpreters. The working group should consult with relevant agencies, including the Ministries of Health, Education and Social Development, where appropriate.

30 It is recommended that this group report back on progress to the Cabinet Social Development Committee by 30 June 2004. 

Rights and obligations

31 As noted in paragraph 15 above, rights and obligations do not flow automatically from official recognition. Options for specifying obligations in the Bill include the imposition of rights which are enforceable, a set of mandatory duties which are not enforceable, a statement of principles with no specific enforcement mechanisms, a statement of principles with a mechanism for monitoring progress to achieve the objectives, or no specific statement about rights, obligations or principles at all. 

32 Consultation with government agencies has highlighted difficulties in specifying enforceable rights or obligations with enough clarity to enable government agencies to apply these in the myriad of circumstances in which they operate. Government agencies prefer a principles approach with some mechanism for ensuring that progress towards achieving the Bill’s objectives can be measured, preferably via an existing mechanism. 

33 The preferred option, therefore, is that the Bill includes a statement of language based principles, which government agencies can use as a guide on how to give effect to the objectives of the Bill, especially those of transition and maintenance. Those principles should be, so far as is reasonably practicable, that: 

· Deaf people should be consulted on matters that affect their language including, for example, promotion of NZSL

· government departments should use NZSL in the promotion of their services and information to the public

· government services and information should be accessible to Deaf people, including through NZSL.

Reporting mechanisms

34 The best mechanism for reporting progress on implementing these principles is the New Zealand Disability Strategy (CAB Min (01) 11/1C refers).  This is an existing mechanism that requires government agencies, and the Minister responsible for disability issues, to report annually.  

35 Some government and non-government agencies consider that the Disability Strategy should not be used as the reporting mechanism, as the Bill relates to the recognition of the linguistic rights of Deaf people, which is a language issue and not a disability issue. Separately, there is also a concern that linking the Bill to the Disability Strategy might advantage Deaf people over other groups covered by the Disability Strategy. 

36 I have considered these concerns, but believe that such a link is appropriate as it would provide a guide for implementing the language based principles in the Bill via an existing mechanism that is designed to improve, amongst other things, access to government services. This is preferable to the creation of a completely new mechanism for a comparatively small group of people. In fact, reporting would appropriately sit under objectives 5 and 6 of the Disability Strategy, which are concerned with fostering leadership by disabled people and fostering an aware and responsive public service. Reporting on the principles’ implementation as part of the Disability Strategy is not intended to result in unfair advantage of one group over another. A provision to that effect should be included in the Bill.

37 Finally, the Bill should come into force on 1 January 2005. 

Education, health, employment and public broadcasting

38 During consultation Deaf New Zealanders highlighted education, health, employment and public broadcasting as areas in which language barriers prevent them from reaching their potential and contributing effectively to society. Many of these barriers reinforce each other in a cyclical manner: poor access to NZSL early in life negatively impacts on educational attainment; which in turn limits employment opportunities, access to public information and services (including health), and participation in society. 

39 In education, approximately 80% of New Zealand’s deaf children are in mainstream schools, and most do not have access to the curriculum via a qualified NZSL interpreter. Advisors on Deaf Children, Resource Teachers of the Deaf and Teachers of the Deaf generally have low levels of NZSL proficiency, limiting a child’s ability to develop NZSL, or indeed any language.  Hearing parents (to whom 95% of deaf children are born) report that NZSL is not used as a linguistic tool, and that there is an attitude in the education sector that NZSL is for those who fail to acquire good speech. In terms of special education resourcing, a key issue is the need to maintain the current system of equitable resourcing across disability type. A significant increase in NZSL interpreter support for deaf students would not be possible within the current resourcing framework. There would also be issues around the ability of the education system to provide interpreter support to deaf students in remote areas and the use of technologies, such as video-conferencing, would need to be explored. 

40 In the health area, despite some specific funding provided for interpreter services to enable Deaf people to access health and disability support services, there are difficulties with appropriate language access to services and information. For example, Deaf women report being unable to access sexual and reproductive health services. Misdiagnoses occur, particularly in the mental health area, and there are real risks of lack of informed consent. While most district health boards (DHBs) are believed to have policies around accessing interpreters there is a need to ensure that policies are comprehensive, specify the use of qualified interpreters, and that DHB services and information are accessible.

41 In relation to employment, the State Sector ‘good employer’ provisions require public sector agencies to recognise the employment requirements of disabled employees. This is operationalised through reporting requirements under the EEO Policy to 2010. Despite this initiative, Deaf people are often unemployed and underemployed, and rarely considered for promotion. Support for Deaf people in the workforce is provided by various supported employment programmes but the effectiveness of these is limited. 

42 In relation to public broadcasting, Deaf people have limited access to, for example, televised political debates during General Elections. Currently, 9% of television is subtitled, and approximately half an hour per week is in NZSL.

43 The language-based principles in the Bill will provide a focus for government agencies to address language barriers. However, in order to ensure a planned and co-ordinated approach, in preparation for the Bill, I propose that a working group be established, chaired by the Office for Disability Issues and comprising officials from the Ministries of Health, Education and Social Development, the Ministry for Culture and Heritage, the State Services Commission and the Department of Labour. 

44 The working group should develop detailed plans, in consultation with the Deaf community, for the progressive realisation of the statutory principles over time, and for the removal of language barriers limiting the participation of Deaf people in health, education, employment and public broadcasting.

45 This would ensure a coordinated response to the Bill, as well as the collaboration and sharing of resources, so that strategies are in place, or well under development, by the time the Bill becomes law. During consultation some government agencies suggested the joint development of best practice guidelines and the sharing of new technologies (such as the telephone relay service) to meet the linguistic needs of Deaf people. 

46 It is recommended that this working group report back on progress to this Committee by 30 June 2004.

Consultation

47 The following government agencies have been consulted in the preparation of this paper and agreed with its recommendations: Accident Compensation Corporation, the Department for Courts, the Departments of Child, Youth and Family Services, Corrections, Inland Revenue,  Internal Affairs, Labour and the Prime Minister and Cabinet, the Ministries of Culture and Heritage, Economic Development, Education, Health, Housing, Justice, Pacific Island Affairs, Social Development (including the Office for Senior Citizens), Women’s Affairs and Youth Affairs, Te Puni Kokiri, the State Services Commission, the Treasury, New Zealand Police, the Human Rights Commission, the Maori Language Commission and the Land Transport Safety Authority.

48 In May 2003, consultations were carried out throughout New Zealand with over 250 members of the Deaf Community including: the Deaf Association of New Zealand, Kelston Deaf Education Centre, Van Asch Deaf Education Centre, New Zealand Sign Language Tutors Association, Deaf Education Aotearoa New Zealand, Sign Language Interpreters Association of New Zealand, members of the Deaf communities in Northland, Auckland, South Auckland, Palmerston North, Wellington and Christchurch, the Royal New Zealand Foundation for the Blind (Deaf Blind Services), and the Disabled Persons Assembly.

Financial implications

49 The proposed Bill will impose additional costs on departments. The extent of these costs has not been calculated. However, as the Bill (in tandem with the Disability Strategy) will be aimed at departments complying with its principles as, when and how they can, it is expected that departments will meet any costs from within their existing baselines. Any additional expenses will be subject to normal budget processes. This will also ensure the decisions on resource allocation in relation to the Bill and the Disability Strategy are considered together (including appropriate timeframes for implementation) and not in isolation from each other.

Human rights implications

50 Official recognition of NZSL is based on the need for protection and recognition of the unique language of Deaf New Zealanders. Neither the New Zealand Bill of Rights Act 1990 nor the Human Rights Act 1993 includes ‘language’ as a prohibited ground of discrimination, although language is sometimes dealt with as an aspect of race or ethnicity. The Ministry of Justice considers that there is a potential issue with section 19(1) of the Bill of Rights Act (intra-ground discrimination, which means some disabled people may be advantaged over another disabled group) but that in general a law which seeks to facilitate the rights of individuals, especially those who have been disadvantaged, is unlikely to give rise to unjustified discrimination. The Bill will provide that it does not limit or affect the rights of New Zealand’s two other official languages, nor the rights of other linguistic minorities. 

Legislative implications and regulatory impact and compliance cost statement

51 The proposals accord with the legislative bid approved by Cabinet (CAB Min (03) 5/3A refers).  The Bill will be of low to medium complexity with 10-15 clauses.

52 A Regulatory Impact Statement is attached. No Business Compliance Cost Statement has been prepared as the proposals have no compliance cost implications for business. 

Gender implications

53 Deaf men, women, boys and girls are all affected by lack of official recognition of NZSL. However, gender differences tend to be experienced more directly in relation to access issues, rather than language status. For example, Deaf women report difficulties with access to sexual and reproductive health information and with access to care and support services. The language based principles in the Bill are intended to facilitate improved outcomes for Deaf men, women and children by providing a tool to improve access as per the Disability Strategy.

Disability perspective

54 In Government policy and legislation Deaf people are categorised as disabled. The language based principles in the Bill will enhance the prospects of achieving the objectives of the Disability Strategy, by providing clear guidance for government agencies when implementing the Disability Strategy in relation to Deaf people. 

Treaty of Waitangi implications

55 The Bill would be consistent with the principles of both Articles 2 and 3 of the Treaty of Waitangi. In terms of Article 2 (tino rangatiratanga and protection of taonga), Maori Deaf consider that official recognition of NZSL would facilitate their access to Te Reo. In terms of Article 3 (equality of rights for all citizens), official recognition of NZSL as the most accessible language of Maori Deaf would facilitate their access to such rights.

Act to bind the Crown

56 The Bill should bind the Crown. 

Publicity

57 Should Cabinet approve the policy proposals, a publicity strategy will be prepared.

Recommendations

58 It is recommended that the Committee:

Background

1 note that New Zealand Sign Language (NZSL) is unique to New Zealand, and is the first or preferred language of Deaf New Zealanders

2 note that Cabinet has agreed to the inclusion of a NZSL Bill in the 2003 Legislative Programme with a Category 4 (to proceed to a select committee in 2003) [CAB (03) 5/3A]

New Zealand Sign Language Bill

3 agree to the preparation of a NZSL Bill with the objectives of official recognition of NZSL (the language of Deaf New Zealanders), and the promotion and maintenance of NZSL;

4 agree to that the content of the Bill will:

4.1 provide that NZSL is an official language of New Zealand, which does not in itself create legally enforceable rights except in legal proceedings, as referred to in paragraph 4.4;

4.2 make it clear the Bill does not affect either of the two existing official languages of New Zealand (English and Maori) nor the rights of any other linguistic minority in New Zealand;

4.3 provide that the Act will bind the Crown;

4.4 make further provisions to specify the right to use NZSL in legal proceedings where a person’s first or preferred language is NZSL (including a regime for recognition of competency standards for interpreters in legal settings);

4.5 give effect to the Bill’s objectives through a statement of principles which government departments can use as a guide for the provision of their services;

4.6 provide that those principles are, so far as reasonably practical, that:

4.6.1 Deaf people should be consulted on matters that affect their language including, for example, promotion of NZSL;

4.6.2 government departments should use NZSL in the promotion of their services and information to the public;

4.6.3 government services and information should be accessible to Deaf people, including through use of NZSL;

4.7 provide that the Minister of the Crown responsible for disability issues may report progress in implementing these principles when reporting on the Disability Strategy;

4.8 make it clear that these principles are not intended to result in the unfair advantage of one group over another;

5 agree that the New Zealand Sign Language Bill will come into force on 1 January 2005;

6 invite the Minister for Disability Issues to issue drafting instructions to Parliamentary Counsel to give effect to the decisions in paragraphs 3 to 5 above;

7 note that the Bill is intended to be introduced to the House by December 2003;

Financial implications

8 note that departments will be expected to meet the costs of complying with the NZSL Bill from within their existing baselines, and that where extra funding is required,  departments will need to submit proposals for new funding as part of the budget process;

9 agree that a working group be established, chaired by the Office for Disability Issues, with officials from the Ministry of Justice, Deaf experts, and NZSL interpreters, and in consultation with relevant government agencies, to consider:

9.1 options for implementing interpreter standards by the time the Bill is passed, including regulations if necessary for ancillary matters (such as forms);

9.2 the current funding mechanisms for NZSL interpreters, including an assessment of whether these can be more efficient and effective;

10 direct the group referred to in paragraph 9 to report back on progress SDC by 30 June 2004;

11 agree that an inter-departmental working group, chaired by the Office for Disability Issues and including the Ministries of Health, Education and Social Development, the Ministry for Culture and Heritage, the Department of Labour and the State Services Commission, should develop detailed plans (in consultation with the Deaf community) for the removal of language barriers to participation for Deaf people in the areas of health, education, employment and public broadcasting

12 direct the officials referred to in paragraph 11 above to report back SDC on progress by 30 June 2004;

13 note that any financial implications from the reports referred to in paragraphs 10 and 12 will be considered in the 2005 Budget process.

	

	Hon Ruth Dyson

Minister for Disability Issues


New Zealand Sign Language Bill

REGULATORY IMPACT AND COMPLIANCE COST STATEMENT

Statement of the nature and magnitude of the problem and the need for government action

1. The legal status of New Zealand Sign Language (NZSL), which is the language of Deaf New Zealanders, is unclear. Provisions for the use of NZSL interpreters are inadequate, with the current legislative scheme an incomplete patchwork of explicit and implicit authorisations (for use of NZSL) and of gaps. 

2. There are at least 210,000 deaf or hearing impaired New Zealanders and approximately 28,000 New Zealanders who use NZSL.

3. Consultation with Deaf New Zealanders has revealed serious difficulties under the current law. Acknowledgement of NZSL as a real language equal to that of spoken languages is very poor, which results in injustices. For example, Deaf people reported being denied the use of interpreters in court proceedings or facing disorderly conduct charges in circumstances where their use of NZSL was misinterpreted as aggressive behaviour. In medical settings, risks of misdiagnosis and lack of informed consent are very high without the use of qualified NZSL interpreters. The absence of language as a prohibited ground of discrimination under human rights law means that Deaf people must assert their language rights on a case by case basis. 

4. Commenting on New Zealand’s fourth periodic report on the International Covenant on Civil and Political Rights in 2002, the United Nations’ Human Rights Committee expressed regret that language is not included as a prohibited ground of discrimination in human rights law. The Committee noted that in some cases language is considered an aspect of race or ethnicity. The Committee commented that New Zealand’s domestic law should be changed to bring it into full conformity with the Covenant.

5. There are risks in failing to provide simple and coherent legal recognition of NZSL, including the risk of further legal action against government by way of discrimination based complaints from Deaf people and adverse comments from human rights treaty bodies. Gaps in the current legislative framework also raise issues of access to justice for Deaf New Zealanders. 

6. Realisation of the objectives of the New Zealand Disability Strategy could be improved through a tool that recognises the linguistic needs of Deaf people.

Statement of public policy objectives

7. The policy objectives are: official recognition, promotion and maintenance of NZSL (the language of Deaf New Zealanders) which will contribute to achieving the vision of the New Zealand Disability Strategy.

8. The Labour Party Manifesto on Disability Issues states that Labour will “recognise New Zealand Sign Language as an official language”.

Statement of feasible options (regulatory and/or non-regulatory) that may constitute viable means for achieving the desired objectives

Non-regulatory options

9. A policy statement on official recognition of NZSL, along with policy initiatives for promotion and maintenance of NZSL is possible, but would not resolve legal difficulties over the status of NZSL. Policy initiatives are being taken to address barriers that Deaf New Zealanders experience when accessing government services and information under existing law, such as under the Disability Strategy. These initiatives are needed irrespective of legal recognition of NZSL and would not resolve other legal issues (noted above) about the status of NZSL.

Regulatory options

Status quo

10. While the Bill of Rights Act gives some protection to minority languages, its meaning and application are unclear. For example, the extent of the State’s obligation not to undermine the rights of minorities has not been tested in the courts. “Language” is not a prohibited ground of discrimination, although language based complaints under human rights law are possible in some circumstances (such as on the basis of race or ethnicity). In relation to NZSL, complaints of discrimination against Deaf people have sometimes been treated as an aspect of the ground of disability.

11. Indirect recognition of NZSL is found in the Mental Health (Compulsory Assessment and Treatment) Act 1992, which is the only law which specifically refers to NZSL (although this is only in the context of interpreter services). No other laws deal specifically with interpreters for Deaf people although interpreters can be provided under other provisions in limited circumstances. For example, the Health and Disability Commissioner Act 1994 and the Code of Health and Disability Services Consumer Rights 1996 require consideration of communication needs, but these do not refer to the language of Deaf people. In short, maintaining the status quo would leave difficulties with the language status of NZSL.

Alternative options

12. Regulatory options include official recognition (with provision for interpreters in legal proceedings) without any rights or obligations, with rights or obligations which are enforceable, with rights or obligations which are not enforceable, with a statement of principles with no specific enforcement mechanisms, and with a statement of principles that can be used to guide government action under existing reporting or accountability mechanisms. 

13. Overseas, regulatory models for official recognition of sign languages range from simple statements in constitutional laws, through detailed provisions relating to health, education, justice, work, social services, and community participation, to prescriptions about the range of services (including prescribed numbers of interpreter hours) that must be available. 

14. The policy objectives can be achieved without imposing detailed rights or obligations. 

Preferred option

15. A NZSL Act which broadly gives status official recognition to NZSL and (with provision for interpreters in legal proceedings) along with a statement of principles that can be used to guide government action under existing reporting or accountability mechanisms such as the New Zealand Disability Strategy.

Net benefits and costs of the proposal
Government 

16. The New Zealand Disability Strategy is more likely to be successful as the proposal will provide a lever to meet the language needs of Deaf people. Official recognition of the right to language will also be consistent with the rights based approach in the Disability Strategy. Additional benefits in the health sector include better communication, improved diagnosis and consequential access to services.

17. A clear, simple law giving official status would help to resolve difficulties with a case by case approach to language based complaints by Deaf people, will assist in addressing a gap in the current law, and minimise the risk of adverse comment by international human rights treaty bodies. Existing reporting or monitoring mechanisms should be used if at all possible.

Deaf community

18. The proposals are expected to benefit Deaf New Zealanders by enabling their own unique language to be accorded equal status with that of spoken languages and by providing better access to justice. Deaf Maori report that official recognition of NZSL will increase the likelihood of their being able to use NZSL at hui, marae events, and tangi, and increase their access to Maori language and culture, including whakapapa. Parents of deaf children will benefit through recognition of the first language of their children. Hearing people with Deaf family members will also benefit through a tool for inclusion of Deaf family members in family and community life.

Society

19. Society in general will benefit from the greater participation in, and contribution to, New Zealand society by Deaf New Zealanders.  Society will also benefit from a greater appreciation of Deaf people’s culture, which includes their unique language. The proposal will not impose specific obligations on the private sector.

Consultation undertaken
20. In May 2003 consultations were carried out throughout New Zealand with over 250 members of the Deaf Community. These included the Deaf Association of New Zealand, Kelston Deaf Education Centre, Van Asch Deaf Education Centre, New Zealand Sign Language Tutors Association, Deaf Education Aotearoa New Zealand, Sign Language Interpreters Association of New Zealand, members of the Deaf communities in Northland, Auckland, South Auckland, Palmerston North, Wellington and Christchurch, the Royal New Zealand Foundation for the Blind (Deaf Blind services) and the Disabled Persons Assembly.

21. Two key issues emerged: difficulties due to the lack of legal recognition of the status of NZSL as a real language, and problems with access to services for Deaf people – (particularly access to health, education, employment and public broadcasting).

22. Some concerns were raised about using the Disability Strategy as a mechanism for monitoring statutory principles on the grounds that NZSL is a language and not a disability issue. This concern has been met by ensuring that the language based principles in the Bill will provide a guide for implementing the Disability Strategy and are not intended to limit responses to the Bill or to meeting the linguistic needs of Deaf people. This will ensure that the Bill deals with the status of NZSL and that relevant access issues are dealt with via the Disability Strategy.

23. The following government agencies were consulted in the preparation of this paper and agreed with its recommendations: Accident Compensation Corporation, the Department for Courts, the Departments of Child, Youth and Family Services, Corrections, Inland Revenue, Internal Affairs, Labour and the Prime Minister and Cabinet, the Ministries of Culture and Heritage, Economic Development, Education, Health, Housing, Justice, Pacific Island Affairs, Social Development (including the Office for Senior Citizens), Women’s Affairs and Youth Affairs, Te Puni Kokiri, the State Services Commission, the Treasury, New Zealand Police, the Human Rights Commission, the Maori Language Commission and the Land Transport Safety Authority. 

� The capitalised “D” in ‘Deaf’ is used internationally to denote a distinct linguistic and cultural group of people who are deaf, use sign language as their first or preferred language and who identify with the Deaf community and Deaf culture. Levels of deafness vary widely among Deaf people, though most have a profound or severe pre-lingual hearing loss. 


� http://www.hearingexchange.com/articles/article-070501a.htm
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